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Tax Rate For Single Filers, 
Taxable Income

For Married 
Individuals Filing Joint 

Returns, Taxable 
Income

For Heads of Households, 
Taxable Income Trusts, Taxable Income

10% Up to $9,950 Up to $19,900 Up to $14,200 Up to $2,650

12% $9,951 to $40,525 $19,901 to $81,050 $14,201 to $54,200 N/A

22% $40,526 to $86,375 $81,051 to $172,750 $54,201 to $86,350 N/A

24% $86,376 to $164,925 $172,751 to $329,850 $86,351 to $164,900 $2,651 to $9,550

32% $164,926 to $209,425 $329,851 to $418,850 $164,901 to $209,400 N/A

35% $209,426 to $523,600 $418,851 to $628,300 $209,401 to $523,600 $9,551 to $13,050

37% Over $523,600 Over $628,300 Over $523,600 Over $13,050

Source: Internal Revenue Service



Why	Should	I	Listen	to	
This	Part	of	the	Seminar?

• To have a basic understanding of the tax overlay when drafting a SNT.

• To be able to better explain taxation of all trusts to clients- even if you 
didn’t draft the trust.

• To help better identify trust assets and income when dealing with 
other areas of the law sometimes from just looking at an income tax 
return.
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Introduction
Special Needs Trusts are Brutally Complex

• Why?  They require multiple categories of drafting and expertise..

• Category One- Drafting to meet the needs of the beneficiary.  
Sometimes what you “usually do” is not enough.  

‾ Do not lose sight of what you are really trying to accomplish 
while addressing the next items.
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• Category Two- Compliance with SNT rules.  This can be broken down 
into two sub-categories.  
• 2a- Special provisions to meet a beneficiary’s special needs or the 

grantor’s perception of those needs- no intent to qualify for 
government benefits that have a financial needs component.
• 2b- SNTs designed to provide assistance to a beneficiary while not 

interfering with, or not significantly interfering with, the 
beneficiary’s qualification for financial needs based government 
benefits.
• This is the focus of the seminar for which these materials are a 

part of.
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• Category 3 is the tax treatment of the Special Needs Trusts.
• The challenge with the taxation of SNTs, is that it first 

requires a basic understanding of income taxation of trusts 
(Subchapter J of the Internal Revenue Code (IRC)), and at 
least a basic understanding of estate and gift taxes.



Basic	Trust	Categorizing	for	
Income	Tax	Purposes

• Grantor
- Basic (but not simple) rules for what makes a trust “Grantor”
- Impact of adverse vs. non-adverse party
- Related party trap

• Simple

• Complex 
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DO
Grantor Trust- Or Not

• All of the grantor trust’s income and deductions are ultimately shown on the 
“grantor’s” federal income tax return.

• One of the reasons that revocable inter-vivos (“living”) trusts are so popular 
is that they are treated as grantor trusts for federal income tax purposes.  

• While it is permitted (not required) to obtain an Employer Identification 
Number for the “Living” trust, it is not treated as a separate entity for 
federal income tax purposes (nor estate and gift tax purposes for that 
matter).  
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Grantor Trust- Or Not- Continued

• Note: The term Grantor trust is not used in the Internal Revenue Code 
nor in the Internal Revenue Regulations.

• Originally, the intent of the Grantor Trust rules was to keep a taxpayer 
from shifting income to a trust taxed at lower tax rates yet allowing the 
grantor to maintain control.  However, with the significant increase in 
the effective trust income tax rates this reason is fairly irrelevant today.
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Grantor Trust- Or Not- Continued
• IRC § 671-678 contains a list of powers that can make the grantor (or another 

person) to be the deemed owner of the trust for income tax purposes.  This 
matters because if a trust is considered a grantor trust for income tax purposes, all 
items of income, deduction, and credit are reported in the “grantor’s” personal 
income tax return rather than at the trust level.  

• When reviewing the factors for grantor trust income tax treatment, it is important 
to remember that the trust’s “grantor” for tax purposes is not necessarily the 
person who signed the trust as the creator.  

For example, a first party SNT (i.e. funded with the beneficiary’s own assets, either a 
“d4A” or “d4C”) is generally treated as a grantor trust even if someone else signed the trust 
creation instrument.
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Grantor Trust Rules
• Reversionary interest- IRC 673
• Control over beneficial enjoyment-IRC 674
• Exceptions:

• Power to apply income to support of a dependent
• Power affecting beneficial enjoyment after occurrence of an event
• Power to allocate among charitable beneficiaries
• Power to distribute corpus to reasonably definite standard or to advance principal
• Power to withhold income temporarily
• Power to withhold income upon disability
• Power to allocate between principal and income 
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Grantor	Trust	Rules

• Certain administrative powers: -IRC 675
• Power to dispose of corpus for less than FMV 
• Power to borrow from trust at lower than market rate
• Power not to repay loan from trust by end of tax year
• Power of administration in a non-fiduciary capacity

• Power to vote stock
• Power to direct investments
• Power to require trust assets by substitution

• Power to revoke- IRC 676
• Income for benefit of Grantor- IRC 677
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§672 Adverse vs. Non-Adverse Party
(Avoiding, or Not, Grantor Trust Status)

• An adverse party is anyone with a substantial beneficial interest in the trust that would 
be adversely affected by the exercise or non-exercise of a power with respect to the 
trust (IRC §672(a)).

• In general, a trust related power that can be exercised only with the consent of an 
adverse party will not cause the holder of such power to be deemed the tax owner 
(grantor) of the portion of the trust which relates to such power (1.676(a)-1).
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§672 Adverse vs. Non-Adverse Party
(Avoiding, or Not, Grantor Trust Status) Cont’d

• To summarize, a person is an adverse party because that person can be hurt if 
the grantor exercises a power over the trust.  With a first party special needs 
trust, a family member trustee may be an adverse party if, for example, they can 
exercise their trustee power over the special needs trust in a manner that is 
adverse to themself.  This is commonly seen if the trustee is a remainder 
beneficiary of the SNT.

• Tip: If trying to avoid making a family member trustee the grantor for grantor 
trust status, avoid making them even a remainder beneficiary.  Yet if you do 
want grantor status, perhaps make the family member trustee a remainder 
beneficiary.
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Related Party?

Note also that powers held or actions taken by a related or subordinate 
party are imputed to the grantor.  
• To be a related or subordinate party the person must be both a non 

adverse party (§672(a)) and related to the grantor as a spouse, parent, 
issue, sibling, employee, as well as through various controlled entities 
(§672(c)).
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§673 Reversions

A reversion is a power to reclaim possession or enjoyment of the trust 
property.  If at the creation of the trust, the value of the reversion 
exceeds 5% of the value of the trust portion to which the reversion 
relates, the grantor is treated as the owner of that portion of the trust 
(IRR 20.2037-1(C)(4)).  This is where the “5 + 5” powers in “credit 
shelter” trusts comes from.
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§674 Power to Control Beneficial Enjoyment

Essentially the ability to control who ultimately receives or disposes of 
the beneficial enjoyment of the property creates grantor trust status.  
This may be the grantor or other person who is a non adverse party.  Of 
course this can be defeated if the power can only be exercised with the 
consent of an adverse party.
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§675 Power to Require Trust Assets be 
Substituted (Substitute Assets)

• There are an assortment of other powers that can, depending on how 
drafted, impact on beneficial ownership and therefore trust status.  These 
may include administrative powers §675 such as the power by the grantor 
(or non adversary party) to enter into transactions for less than full 
consideration, §675(1), power to borrow without adequate interest or 
security, §675(2), and certain loans to grantor or grantor’s spouse at the end 
of the year, §675(3).
• This provision is very commonly used to create grantor trust status 

§675(4)(C).

• Query: To what extent can this be used in a SNT to create grantor trust 
status without defeating government benefits.
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§ 676 Power to Revoke

The grantor is the deemed owner of the trust where the grantor or a non-
adverse party may revoke the trust and revest the property in the grantor.  
If the grantor or non-adverse party holds the power to revoke only a 
portion of the trust, then the grantor is the deemed owner of only that 
portion of the trust subject to possible revocation (§676 (a)).  A partial 
power can make for very complicated tax accounting.  This power to 
revoke is what clearly makes the typical “living trust” a grantor trust.
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§677 Income for Benefit of Grantor
• IRC §677 provides that “the grantor shall be treated as the owner of any portion of a trust, 

whose income without the approval or consent of an adverse party, is, or in the discretion of the 
grantor or non-adverse party, or both may be distributed to the grantor or grantor’s spouse; [or] 
held or accumulated for future distribution to the grantor or grantor’s spouse.

• This describes a d4A SNT with an independent trustee.

• Trap: However, remember that grantor trust status may be lost when an “adverse party” is 
serving as trustee.  Often the trustee of a d4A SNT is a parent or other family member.  A 
family member serving as trustee would be an “adverse party” if that family member is also a 
residuary trust beneficiary.  In other words, the trustee is adversely affected as a residuary 
beneficiary to the extent the trustee exercises the power to consent to distributions to the 
primary beneficiary.  As a result, a trust may be taken out of “grantor trust” treatment when an 
adverse party is serving as trustee.
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RE
Simple or Complex Trust

In addition to determining whether or not a trust is a 
grantor trust, a determination also needs to be made at 
the beginning of each year as to whether the trust is a 
“simple” or “complex” trust.  
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Simple Trust
• First, all grantor trusts are simple trusts.  If the trust is not a grantor trust then to 

be a simple trust it needs to meet the requirements under IRC §651(a). 

• 1.The terms of the trust require that all income be distributed currently (§651(a)(1));

• 2.The terms of the trust must not provide for any amounts to be paid, permanently set aside, 
or used for the taxable year for charitable purposes (§651(a)(2)); 

• 3. The trust must not actually distribute any amounts during the year other than the income 
required to be distributed currently (§651(a)).
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A complex trust occurs when:
1. For any year in which income is required to be accumulated (Reg. §1.651(a)-2(a);

2. For any year in which the trustee has the discretion to accumulate or distribute income, even if the 
trustee actually distributes all of its income for that year (Reg. §1.651(a)-2(b));

3. For any year in which principal is distributed (Reg. §1.651(a)-3); and 

4. For any year in which a charitable contribution is made (Reg. §1.651(a)-4).

• Tip: Look at the trust instrument and local law to determine if trust income is required to be distributed 
currently (§651(a)-2(a)).
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Why Do We Care if it is a 
Simple or Complex Trust?

• Remember that while trusts are separate entities, they may or may not be taxed as 
a separate entity for income tax purposes.  Simple trusts receive an unusual 
deduction from income- the amount that is distributed (§651).  This means that 
under §652 the beneficiary is subject to tax on the distributions (§652).

• Complex trusts receive a distribution deduction also under §661 and 
beneficiaries are taxed on the distributions (§662).

• Trap: Undistributed income in a trust that is not taxed to a beneficiary or grantor 
is subject to income tax at high trust income tax rates.
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Tips
• Tip: A grantor can create a trust but if they do not make a gratuitous transfer (gift) to the trust, 

they are generally not treated as the grantor (assuming there are no other grantor trust factors).  
This is helpful for trust decanting purposes and may be helpful if a family member simply has 
to be the one to legally create a SNT into which assets unrelated to the family member are 
placed.

• Tip: Unrelated to SNTs, understanding how income does and does not flow to trust 
beneficiaries can help in divorce, fiduciary and other litigation.
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Tips	(Cont’d)
• Tip: There is a set of rules regarding distributable net income (DNI).  Briefly, 

DNI is trust/estate income that is distributable to beneficiaries after certain 
estate/trust expenses.  The DNI rules, in two varieties, are used to 
determine if the estate/trust gets the deduction, if it is taxable to the 
beneficiary, or if it is exempt (such as interest).  DNI distributions are 
deductible by the estate/trust and includable by the beneficiary.
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MI
Third Party Special Needs Trusts

• Where do you want the income tax? One of the challenges in creating third party SNTs is 
determining where you want the income tax consequences to be, and then accomplishing that 
through drafting.

• Grantor trust?  If a family member creates a third party SNT, it is fairly easy to draft it as a 
grantor trust and have the income taxed to the creating family member.  
• While this result may change at the death of the creating family member, unless the SNT is 

drafted to create a new income tax “grantor”, the creating family member may prefer to be 
the income tax grantor.  Why?  More funds remain in the SNT to ultimately benefit the 
beneficiary.  And, typically, at the special needs beneficiary’s death, the balance of the SNT 
would distribute to the creator of the trust or other family members. 
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Third Party Special Needs Trusts (Cont’d)
• Non-Grantor Trust?  However, what if the family member does not want to be taxed on the SNT 

income?  Remember that typically the SNT does not require the Trustee to pay out all of the 
income.  Instead it may pay for beneficiary expenses that do not jeopardize (or do not jeopardize 
too much) government benefits.  This may or may not exceed the SNT income.

• Avoid having a family member retain an interest in the remainder (or any portion) of the SNT.  
(Technically the 5% value of the trust rule applies)

• Avoid all of the six administrative powers under §675 that create grantor trust treatment.
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FA
Qualified Disability Trust

- Trust income tax rates are very high and Trust exemption amounts are 
lower.  
• Qualified Disability Trusts allow both simple and complex trusts to 

claim the higher single individual taxpayer standard deduction 
amount.  
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Qualified	Disability	Trust

• Tax exemption=individual exemption amount

• BUT in years when the personal exemption amount is zero, 
substituted exemption amount=$4,300 for 2021 (adjusted for 
inflation each year)

• Exempt from the kiddie tax
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Qualified	Disability	Trust
Requirements

IRC §642(b)(2)(C) lists very specific requirements.  

• Irrevocable

• All beneficiaries are disabled and receiving SSI/SSDI

• Can NOT be a grantor trust

• Trust must be established for the benefit of a disabled individual 65 years 
of age or younger
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SO
Challenges

• How should the trust be treated for income tax purposes, all things being 
equal?

• All things are not equal!

• What will the income tax rate be in the future? On the Grantor (or person 
treated as Grantor), the trust, and the beneficiary.
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Challenges (Cont’d)

• If the particular SNT trust requires repayment to Medicaid, is there a 
benefit to accumulating income?

• Can unneeded taxable income be controlled by investing trust assets 
for growth? (Remember loss of basis step up and down at death of the 
grantor unless included in the estate of the grantor for estate tax 
purposes.)

• Are there state and local income tax issues? Is the trust or its 
beneficiary subject to income tax at a state or local level?
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Residence
The advisability of placing a residence into a SNT is beyond the scope of these materials. 
However:

• Homestead- Be careful when drafting the SNT so as to not inadvertently cause the loss 
of the Save Our Homes Exemption and Homestead exemption.

• Gain on Sale of Residence- To take advantage of the $250,000 (single person) or 
$500,000 (married person) income tax exclusion of the gain or the sale of the primary 
residence tax, the trust should be drafted as a grantor trust. 

• Interestingly, homestead status can also be claimed on a residence in Florida while a 
dependent is living in the property so long as no other homestead exemption is sought.  
(Florida constitution Section 6, Article VII) (See FL Atty. Gen. Op. AGO 2008-13)
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Income Tax Returns
• Self settled SNTs are generally treated as grantor trusts.  The grantor can include 

all trust income on the grantor’s personal return 1040 without obtaining an 
Employer Identification Number (EIN).

• Alternatively, an EIN can be obtained for a grantor trust and a 1041 trust return 
filed. 
• Income and other items are then passed through on a Form K-1 to the grantor beneficiary 

for inclusion on their personal income tax return (Form 1040). (See Reg. §1.671-4)
Practice Tip: When obtaining any EIN online for a client, obtain and retain 
written authorization. 

• Any non grantor SNT files a Form 1041 with its income and other pass through 
items shown on a K-1 to the beneficiary.  Remember that the trust may incur an 
income tax.
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LA
Estate Tax Inclusion

• One benefit of having the assets in a trust included in calculating the estate tax of a decedent is that the 
assets in the trust will generally step-up to fair market value as of the date of death.  This does not occur if 
the assets are not included.

• Trap: Remember that the basis steps up or down to the asset’s fair market value at death.

• Tip: The estate does not have to be large enough to actually have an estate tax, only that the assets are 
includable in the estate for estate tax purposes.

• Tip and Trap: The determination of grantor trust status for income tax purposes is separate from the 
determination of inclusion for estate tax purposes.  Many but not all requirements are the same.

• Buzz word: A trust that is treated as a grantor trust but is not included in the grantor’s estate for estate tax 
purposes is often referred to as an intentionally defective grantor trust (IDGT)
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Estate	Tax	Inclusion	(Cont’d)

The assets in a trust will generally be included in calculating the estate tax of a 
deceased grantor if the grantor does any of the following: 

‾ retains, for grantor’s life, the right to possess or enjoy the property transferred to 
the trust.
• retains, for grantor’s life, the right to the income from the property transferred to 

the trust.

• retains the right to designate who will possess or enjoy the trust property

• retains a reversionary interest in excess of 5% of the transferred property
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Estate	Tax	Inclusion	(Cont’d)
• retains the right to alter, amend or revoke the trust.

• is deemed to have retained a general power of appointment over the trust assets

• is deemed to have retained an incident of ownership over a life insurance policy  
transferred to trust. 

• made a transfer of, or relinquished any of the foregoing rights within three years 
of death. 
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Estate	Tax	Inclusion	(Cont’d)
Some options that are often considered that may cause inclusion for estate tax 
purposes (and the attendant basis step-up or down at death). 

• Have the grantor retain the right/power to designate the trust to pay creditors of 
the grantor’s estate. To address potential undue influence issues, the power to 
designate can be coupled with the need for a non-adverse party to approve the 
exercise of the power.  Will this interfere with Medicaid?

• Perhaps a bit more aggressive, have the trust provide that the trustee shall pay 
from the estate any estate or other death taxes occasioned by the grantor’s 
death.  Will this interfere with Medicaid?
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TI
Other Considerations

•Taxable Gift. Is there a taxable gift to the beneficiary 
upon creation of a SNT?

42



Kiddie Tax

•Be alert to the kiddie tax and its impact on taxation of 
the beneficiaries unearned income, to the parents.  
There is an exemption that may apply for income from 
a Qualified Disability Trust.  Remember that not all 
SNTs are QDTs.
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Qualified Benefits

•Qualified benefits are beyond the scope of these 
materials, however PLR 2006 20025 and PLR 
201116005 allowed an inherited IRA rollover to a SNT 
because it was a grantor trust.
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Revocable or Irrevocable

A Florida trust created after July 1, 2007 is 
revocable by a Settlor unless the trust expressly 
states otherwise F.S. 736.0602(1).
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Non-U.S. Citizens/Residents?
• Trap: There are a myriad of rules if the trustees or beneficiaries are not U.S. 

persons or if the trust itself or its assets are outside the U.S.  Always ask if the 
involved persons are U.S. citizens and /or lawful U.S.  residents.

• If any of the involved persons are not citizens or reside outside the U.S., seek tax 
counsel.
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Net Investment Income Tax
(NIIT)

• There is a 3.8 % tax imposed by IRC §1411 on certain net investment 
income of individuals, estates and trusts that have income above a certain 
threshold.

For individuals, the NIIT is on the lesser of net investment income or the amount of modified 
adjusted gross income over the threshold. ($125,000 married filing separately, $250,000 married filing 
jointly/qualifying widow and $200,000 single/head of household).

For estates and trusts, the tax is on the lesser of undistributed net investment income or the adjusted 
gross income over the threshold amount ($13,050 in 2021).

Net investment income includes, but is not limited to, interest, dividends, royalties, rents not from 
trade or business, passive trade or business, and certain net gains from property sales.  Tax exempt bond 
interest is exempt.
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Brings	Us	Back	to	DO
Examples

(All	Numbers	Approximate)

Basic Assumptions:

One beneficiary of SNT with $25,000 of taxable income.  For simplicity no NIIT.  Beneficiary has no other 
income nor deductions.  Trust expenses (fiduciary, legal, etc.) of $5,000.  Tax Year 2021.

48

Trust Complex Trust
(No distributions)

Grantor Trust to 
beneficiary
(No distributions)

Complex Trust QDT
(16,000 distribution)

Taxable Income 25,000 25,000 25,000

Deductions 5,000 -0- 5,000

Distribution 
Deduction 

-0- N/A 16,000

Gross Income 20,000 All income to 
beneficiary

-0-

Exemption 100 N/A 4,300 (QDT)



Beneficiary Complex Trust
(No distributions)

Grantor Trust to 
beneficiary
(No distributions)

Complex Trust QDT
(16,000 distribution)

Gross Income -0- 25,000 16,000

Deductions -0- 12,550
Standard Deduction

12,550
Standard Deduction

Taxable Income -0- 12,800 3,800

Tax Complex Trust
(No distributions)

Grantor Trust to 
beneficiary
(No distributions)

Complex Trust QDT
(16,000 distribution)

Trust 5,681 -0- -0-

Beneficiary -0- 1,280 380

Total Tax Liability 5,681 1,280 380
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Examples
General Comments

• If all income distributed each year there is little to no 
trust tax; grantor trust or not
• If not distributing all income 37% rate in 2021 above 

$13,050 income.
• If QDT can try to blend the exemptions 
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Examples
General Comments Cont’d

• If you must pay back Medicaid (e.g., d4A SNT) usually little 
reason to accumulate income.
• If the SNT beneficiary has enough personal deductions it may be 

possible to “cover” the income.
• If the SNT beneficiary does not have enough personal 

deductions to “cover” the income, the SNT could possibly pay 
out enough to pay the beneficiary’s income tax.
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Traps	for	the	Unwary	
Managing	the	Income	
Taxation	of	SNTs	

52



Traps	for	the	Unwary	Managing	the	Income	
Taxation	of	SNTs	

• IRS Form 56 – Notice Concerning Fiduciary Relationship
• IRS Form SS-4 – Application for Taxpayer Identification Number
• Understanding what type of Form 1041 needs to be prepared
• Trustee and preparer’s responsibility for tax return
• Understanding how income is reported on tax return
• Deductible expenses on Form 1041
• Investment management fees
• Medical deductions
• Reporting foreign income and taxes
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IRS Form 56 - Notice Concerning Fiduciary 
Relationship

• This form is used by a fiduciary to notify the Internal Revenue Service that 
they are acting on another person's behalf.  Person includes an individual, 
trust or estate, and the term fiduciary includes guardians, executors 
(personal representatives), trustees, etc. This Form tells the IRS that the 
fiduciary is to receive IRS notices regarding various taxes and forms 
pertaining to the person or entity for whom the fiduciary is acting.
• Should you file Form 56?  Yes, in most cases.
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Form	56	pdf
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IRS	Form	SS-4

• When should a Trust get a Federal Tax Identification Number?
• It must obtain one if a tax return will be filed for the Trust.
• When will a tax return need to be filed?
• In most cases, every SNT will need to file a tax return.

• What about Grantor Trusts?
• If it’s an SNT, probably makes sense to file a Form 1041 – starts the 

running of the Statute of Limitations. 
• Grantor Trusts have optional methods (Method 1 and Method 2) for 

reporting.  Most SNTs will use Optional Method 2.
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Understanding	what	type	of	Form	1041	
needs	to	be	prepared
• Isn’t there only one type of Return, Form 1041?
• Yes, but Form 1041 is filed for all types of estate and trusts.
• You must identify what type of trust you are filing for (See Item A on page 

1 of Form 1041).
• This plays an important role in how the return is prepared, how income 

and deductions are reported and how the income is ultimately taxed.
• Uninformed preparers and Trustees often make errors with this portion 

of the tax return.
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Trustee’s	Responsibility	for	Tax	Returns

• Form 1041 must be filed by April 15th.
• Can file an extension to September 30th.
• Watch for state tax return due dates (if the particular state requires a filing).
• Trusts that expect to owe at least $1,000 in taxes must pay quarterly 

estimated tax payments.  
• Payments must be at least 

• 90% of the current tear tax (requires some planning and forethought).
• 100% of the total tax from the prior year return or 110% of the prior year tax if the Trust’s AGI is 

more than $150,000.
• Second option is not available if the Trust’s prior year tax return was for a period of less than 12 

months).
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Understanding	how	income	is	reported	on	
trust	tax	return
• Investment income – primarily Interest, Dividends and Capital Gains

• Each have different tax treatment:
• Interest income is generally taxed as ordinary income
• Dividends may be taxed as ordinary income or qualified dividends
• Capital gains are taxed based on whether they are short-term or log-term

• Rents, royalties, income from partnerships and S Corporations.
• Again, each can have different tax treatment.
• Passive loss rules apply to Trusts.

• Which means some losses will not be deductible.

59



Understanding	how	income	is	reported	on	
trust	tax	return,	continued
• Farm income 
• Ordinary gains and losses
• Other income

• Pension and retirement income
• Annuity income
• Miscellaneous income

• It’s most important to recognize that not all income is taxed the same
• In most cases you must look to state law on what is income

• This may affect how capital gains are taxed, if they are considered principal and not 
income
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Tax	Deductions	for	Special	Needs	Trusts

• Probably the single most misunderstood issue for SNT taxation
• Deductions include

• Interest expense (can be subject to limitations)
• Taxes (state and local income taxes, real estate taxes)
• Fiduciary fees
• Charitable contributions
• Attorney, accountant and income tax preparer fees
• Other deductions (this is where many Trustees and return preparers fail to capture all 

deductions)
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Tax	Deductions	for	Trusts,	continued
• Other Deductions (IRC Section 67(3) deductions)

• This includes costs which are paid or incurred by a trust in connection with the 
administration of the trust and would not have been incurred if the property were not 
held in such trust

• This can include:
• Ownership costs – costs that are incurred simply by reason of the trust being the owner of the 

property – this could include carrying cost for property owned by the trust
• Tax preparation fees for additional services, including trust accounting
• Certain investment advisory fees – if such fees are in addition to normal fees just because the assets 

are held by the trust or for special advisory services
• Appraisal fee – incurred due to specific needs of the trust (measuring asset values for distribution 

purposes)
• Fiduciary additional costs – legal fees, court costs, bond cost, legal notice costs, administrative 

expenses

62



Deducting Medical Expenses for 
Beneficiary 
• The adjusted gross income (AGI) threshold for deducting 

unreimbursed medical expenses if itemizing is 7.5% of AGI
•Medical expenses paid by SNT can usually be deducted by 

beneficiary (considered part of distributions)
•What if medical expenses are paid by a family member?  In 

some circumstances the family member may be able to 
deduct these
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Reporting Foreign Income and Taxes

• The majority of foreign income reported by a trust is dividend income from 
foreign corporations
• In most cases the trust can take a tax deduction or tax credit for taxes paid 

or withheld on this foreign income
• Missing this deduction or credit is a common oversight by tax preparers and 

trustees
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